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1. INTRODUCTION

This Legal Information Note is prepared with a view to deliver insight into the legal environment of Joint Ventures in Turkey, with a special focus on the status of Joint Ventures under the Commercial Code and Company Law of Turkey, to answer the question of the foreign investor of whether he should be aware of any special provision in these laws applying to Joint Ventures in Turkey.

In recent years, Turkey is continually undergoing legal and regulatory reforms in an attempt to modernize the way businesses operate on the Turkish Market, in as a response to foreign investors becoming increasingly active, but are expected to become even more interested in investing in the Turkish economy when new legislations will be introduced that complies with international standards, business ethics and practices. These reforms should simplify relations and understanding between foreign investors and local partners which can greatly ease the strain and  remove the reservations foreign investors have set up their business in Turkey. 

The same holds true for the legal environment in which Joint Ventures in Turkey operate; this environment has been recently changed in a way in which it would make investment and operations in this environment more attractive to foreign investors. The present environment will be reviewed hereunder;

2. JOINT VENTURES UNDER TURKISH LAW 

Until recently, there was no specific legal definition of the term “Joint Venture” in the Turkish commercial law. The term ‘Joint Venture’ has been finally introduced into Turkish legislation on 01.04.2009 with Communiqué 2009/02 of the Turkish Ministry of Industry and Commerce, published in the Official Gazette no. 27187.

Before this legislation came into force, foreign and Turkish companies were allowed to incorporate or participate in all kinds of companies that are also open to domestic companies under the equal treatment principle of Article 3.2 of the Law on Foreign Direct Investment No. 4875 of July 2003. However, no special provisions existed in Turkish legislation that applied concretely to Joint Ventures. Joint Ventures were regularly regarded as partnerships under the Turkish Code of Obligations.

Furthermore, for a long time, under the Corporate Tax Law Joint Ventures were, independent of their being regarded as partnerships under the Turkish Code of Obligations, considered as corporations and until 1998 they were therefore subject to Corporate Tax. In 1998 this situation changed and it became optional for Joint Ventures to be subject to the Corporate Tax Law.

2.1 Communiqué 2009/2  

Due to an increasing number of foreign investors active on the Turkish market, it became however necessary to introduce special legislation on partnerships most commonly established between Turkish and foreign companies, and the tax issues arising from the income of such partnerships. For this reason Communiqué 2009/2 was introduced in April 2009, to regulate the partnership forms of ‘Joint Venture’ and ‘Business Partnership’. This Communiqué has changed a few things about the legal status of the Joint Venture; these changes will be consequently discussed.

The founders of Joint Ventures are free to choose the status of the Joint Venture, as they may be regarded as ordinary partnerships subject to the Turkish Code of Obligations (in which case the founders/owners of the Joint Venture will be liable to Income Tax, and the partnership will be only liable for Value Added Tax and Withholding Tax), or they may be regarded as corporation and be thus subject to Corporate Tax and the Commercial Code. Besides, the partners in a Joint Venture in partnership form may apply for loans and credits at financial institutions in the name of the Joint Venture but will be personally liable for the re-payment of the loan as the partnership does not have a legal personality under the Turkish legislation. However, once a choice for a certain tax status has been made this cannot be changed anymore.

2.2 Joint Ventures as Partnerships  

Joint Ventures may be established as ordinary partnerships, subject to the provisions of the Turkish Code of Obligations, Article 520 et seq. According to Article 520 of the TCO, a general partnership (or in Turkish ‘adi ortaklık’) is a type of partnership whereby two or more persons agree on allocation of a specific contribution for the purpose of accomplishing a common purpose. The general partnership lacks a legal entity status whereby the partners are jointly and severally liable against the third parties (except in case of tort) unless otherwise determined in the partnership agreement.

Unless otherwise agreed in the partnership agreement, all partners are entitled and under obligation to participate in the management of the general partnership. As a general rule, the ordinary managerial activities of the partnership are conducted by the unanimity of the partners. The partners hold the title of the partnership estate collectively in result of which any transaction related thereto shall be subject to the unanimous decision of the partners, and contrary to joint ownership where the owners are allowed to exploit all their rights in proportion to their stake in the related estate, the collective title holders shall have no proportionately exploitable rights, unless otherwise agreed by the partners in the Agreement. Unless otherwise agreed in the partnership agreement, the partners shall divide the loss and gain equally. 

According to Article 532 of the Turkish Code of Obligation, no partner is allowed to transfer its stake in the general partnerships without the consent of the other partners. The transfer in breach of this provision shall not be valid. It is believed that otherwise may be agreed among the partners in the partnership agreement. 

The partnership will be dissolved in case 

•
the common purpose is accomplished or in the event of the impossibility of such accomplishment;

•
one of the partners passes away and there is no agreement with his heirs;

•
an debt collection proceeding is commenced against any of the partners, or one of the partners have become bankrupt or mentally incapable;

•
the partners agree on dissolution;

•
the term for which the partnership has been established has expired;

•
notification is served by any of the partners in case the partnership is established for an indefinite time. In that case the partnership dissolves 6 months after the notification has been served;

•
a Court decides on the dissolution due to just causes. Unless otherwise agreed in the partnership agreement, the dissolution is required to be pursued by the participation of all partners.

2.3 Joint Ventures as Partnerships: Tax Issues  

The Corporate Tax Law and the Corporate Tax General Communiqué Serial Number 1 do not specifically regulate the Joint Ventures. According to Article 15.3.1.1 of the General Communiqué, it is set forth that “the firms gathering for the accomplishment of a certain project are allowed to establish three types of partnerships, namely general partnerships, business partnerships and consortia”. However the Corporate Tax Law is not as much interested with defining these terms as to who is the taxable corporate body. 

In case the founders of the Joint Venture would like to establish the Joint Venture as a partnership, Article 2(7) of the Corporate Tax Law is applicable in which the Joint Venture is defined as a partnership established by and between capital corporations and the like, to achieve a certain goal and that these partnerships share the income arising from the pursuit of that goal. In case the partners in the Joint Venture want to establish corporate tax obligations for the Joint Venture itself, the General Communiqué 2007/1 of 2004 on the execution of the Corporate Tax Law provides for some conditions that have to be fulfilled in order to be allowed to do so; these conditions are as follows: 


· One of the partners of the Joint Venture must be a Corporate Tax payer;


· The Joint Venture must have been established by means of the execution of a written Agreement which clearly defines the scope of the activities of the Joint Venture and the term in which the goals of the Joint Venture should be achieved;

· The parties are liable for the performance of the business and must share the income;

2.4 Joint Ventures as Partnerships: Registration

As a result of the Communiqué regarding Joint Ventures, the Joint Ventures can now also be registered with the Trade Registry in Turkey, something that before the enactment of the Communiqué was not possible. The condition for registration according to Article 3 of the Communiqué is a notarized written Agreement establishing the Joint Venture, stating the names of the partners and their domicile addresses as well as in how far they are authorized to represent the Joint Venture externally, the trade name of the Joint Venture, the purpose of its establishment, the leading partner, etc. This provision has been introduced to make the legal environment of the Turkish Joint Ventures look more like what foreign investors are used to on their domestic market, creates a safe, transparent and attractive investment climate in Turkey and thereby attract more investors. 

By registering the Joint Venture at the Trade Registry, potential investors or business relations will be able to get a clear view of the situation of the Joint Venture, creating an atmosphere of trust. 


2.5 Joint Ventures as Commercial Company  

However, if so preferred by the founders of the Joint Venture, the Joint Venture may still be formed under a Commercial Company (in Turkish: Ticaret Şirketi), in which case the Joint Venture will be governed by the Turkish Commercial Code. 

According to this Code, a Joint Venture may be established under five titles: 

· Unlimited partnership (general partnership),

· Limited partnership 

· Stock corporations

· Limited liability companies

· Cooperative societies.

A Joint Venture established in any of the above forms will be considered as a commercial company, and will be registered and recognized as having a legal identity separate from its (possible) shareholders or owners. The rules of the Commercial Code applying to the form the Joint Venture is established in will in that case apply to the Joint Venture. 

Most commonly the Joint Venture in Turkey is established between a foreign investor and a Turkish participant in the form of a Joint Stock Company (Anonim Şirket), a Limited (Ltd. Şti.), a Branch Office or Liaison Office. However, it depends completely on the wishes of the founders of the Joint Venture to decide in the form they would like their Joint Venture to have.

3. CONCLUSION

Beyond doubt, the Turkish market has great potential for the establishment of forms of cooperation between foreign investors and local market actors; over the last couple of years, the Turkish government has proved to be keen to increase the transparency and conformity of the Turkish legislation with legislation that is recognizable for foreign investors, and thereby to create an attractive investing climate in Turkey. This has also happened with regard to the legislation applying to Joint Ventures. 

The above analysis of the legal framework applying to Joint Ventures in Turkey as it is at present shows that foreign investors and their local counterparts that would like to establish a Joint Venture in Turkey are left completely free in their choice for the legal shape that is given to the Joint Venture; the Joint Venture may be established as a ordinary partnership, without legal personality and regulated in the Turkish Code of Obligation, or as a commercial company with legal personality and, depending in which form it is established, subject to the applicable rules of the Commercial Code, Company Law and Corporate Tax Law. Depending on the wish of the founders with regard to capital, legal personality and governance, a choice for one of these possible legal forms for the Joint Venture should be made. 

Kind regards,

AKSAN LAW FIRM

Att. Yeşim Metinoğlu, Att. Nagihan Sağlamtürk, Att. Ozan Turhan
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